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ZONING BOARD OF APPEALS                                                             				August 26, 2024
MINUTES                                                                                                              			 	   Page 1
PRESENT:  Margaux Miller Chairwoman, Allison G.S. Knox Vice Chairwoman, Helen Grosso, and John F. Harnes Esq.
EXCUSED: Fredrik Palm
CONTENT: Craig and Leah Wallace (Area Variance) and Minutes 
Chairwoman Miller opened the meeting at 7:00 p.m. and then led the salute to the flag.
8 Lakeview Drive LLC.                                                                                       Area Variance               2024- 003   
Craig and Leah Wallace
 Lakeview Drive
 Pawling, NY 12564
 Grid Number: 134089-6856-13-23469

	Mr. and Mrs. Craig Wallace, landowners and Mr. Chris Lapine from Labella Engineering were present.
	Chairwoman Miller began by explaining the Zoning Board of Appeals responsibility this evening is to hear an area variance for Craig and Leah Wallace. The area variance process is a type of variance allowing variation from dimensional or physical requirements as set forth by zoning regulations.  The Board will review the application, ask questions of the applicant before opening up the Public Hearing.  The public must state their name and address for the record.  Following the close of the Public Hearing the Board will review the five factors for granting or denying an area variance before voting. 
	Chairwoman Miller said the property is located at Lakeview Drive in an R-1 Residential Zoning district.  Chairwoman Miller read the Dutchess County Planning 239 GML response, which indicated this application is exempt from review.  This application is a Type II action, according to SEQRA; therefore, no action is necessary by the Board.  A site inspection was held on August 10, 2024 with Chairwoman Miller, Helen Grosso, Fred Palm and John Harnes Esq. 
	Mr. Lapine said the Wallace family is seeking to build a two (2) bedroom residence.  The Shore Haven Civic Associates property is located to the North and a residential property to the south.  The applicant purchased the property from Dutchess County Land Conservancy.  The DCLC received approval from the Dutchess County Board of Health for a sanitary sewer disposal system (SSDS).  The Shorehaven Civic Association property currently experiences erosion along its trail due to off-site stormwater runoff which traverses the Wallace property.  They met with Shore-haven Civic Association on two occasion over this past summer to discuss an ongoing erosion problem at Beach number three (3) The placement of the proposed dwelling and associated stormwater features will aid in reducing the on-site erosion being experienced on the Shorehaven Civic Association property as it is proposed to capture, redirect and treat stormwater flowing toward the rear of the Wallace property.   The lot to the east has an encroachment on the Wallace’s property, which is forcing the proposed dwelling to be shifted to the west.  Therefore, they are requesting an area variance on the western side to maintain the existing encroachment that includes a retaining wall and carport. 
Mr. Lapine then went over the five criteria questions with the Board.
(1) Whether an undesirable change will be produced in the character of the neighborhood or a detriment to nearby properties will be created by the granting of the area variance?   
Granting the requested variances for this project will not have an undesirable impact on the character of the neighborhood or nearby properties because the proposed development is consistent with the current residential development, in the R-1 zoning district in this neighborhood. The yard encroachments and building coverage will not adversely affect adjoining property owners because the property is bordered by a vacant R-1 property to the west, Whaley Lake to the north, a similarly developed R-1 property to the east, and Lakeview Drive to the South. The eastern neighbor encroaches on the east side of the property with a canopy carport and a retaining wall, which limits the developable area on the site. 
The applicant is planning on architectural details which consist of attractive hardy boards siding and shingles and a deck overlooking the rear lot to the lake.  The appearance from Whaley Lake is consistence with the neighboring dwellings. 
(2) Whether the benefit sought by the applicant can be achieved by some method, feasible for the applicant to pursue, other than an area variance?                
This property is in the R-1 Zoning District. The R-1 Zoning District and associated building requirements for this property are based on a lot size of 1 acre, whereas the site comprises only 0.24 acres. As a result, the minimum lot area and frontage requirements are pre-existing, non-conforming, and it is nearly impossible to conform to the other associated bulk requirements to build a residence on this property.  Because of this, the property is fairly narrow which limits options for structural development in this area. In addition, the Applicant has an approved Dutchess County Board of Health septic location in the front yard, which limits the placement of the residence on the property. The home has been strategically proposed for the center of the property, allowing enough space for parking in the front along Lakeview Drive. Given the Applicant’s desire to build a lakefront home on this residential property, there are no alternatives.  
(3) Whether the requested area variance is substantial?    
The proposed development and requested area variances for this project are not substantial when compared to the lot size available for development. The R-1 Zoning District and associated building requirements for this property assume that this lot size is 1 acre when it comprises only 0.24 acres. Therefore, we should consider what the bulk requirements would be if they were based off a percentage of the actual size of the lot, which is 0.24 acres, not 1 acre. If we consider the proposed development and compare it to what the bulk requirements would be based on a 0.24-acre lot instead of a 1-acre lot, then the proposed development is clearly not substantial. Since the minimum one side yard requirement is 8 feet for a 1 acre lot in R-1 zoning district, then the minimum one side yard would be 1.92 feet (which is less than the proposed 5.3 feet), the minimum of both side yards would be 4.8 feet (which is less than the proposed 17.3 feet), the minimum rear yard would be 12 feet (which is less than the proposed 39.4 feet) for the 0.24 acre lot. The maximum building coverage requirement would remain the same for this consideration since it’s already based on a percentage of the existing lot size. 

(4) Will there be an adverse effect or impact on physical or environmental conditions in the neighborhood or district?    
As demonstrated in the NYSDEC Short Environmental Assessment Form, this project will not have a significant adverse impact on the environment. The proposed development is consistent with the current surrounding residential development in the R-1 zoning district. The yard encroachments and larger building coverage will not adversely affect adjoining property owners because the property is bordered by a vacant R-1 property to the west, Whaley Lake to the north, a similarly developed R-1 property to the east, and Lakeview Drive to the South. Most of the R-1 properties bordering Whaley Lake face the same bulk requirement challenges for residences in this R-1 zoning district and Whaley Lake Dam District. 
(5) Whether the alleged difficulty was self-created, which consideration shall be relevant to the decision of the Board of Appeals but shall not necessarily preclude the granting of the area variance. 
The Owners purchased this property in 2023, when the project property was zoned as R-1. However, the R-1 Zoning District and associated building requirements for this property assume that the lot size is 1 acre when it comprises only 0.24 acres. As a result, the minimum lot area and frontage requirements are pre-existing, non-conforming. The property is fairly narrow which limits options for structural development in this area. In addition, the Applicant has an approved DOH septic location in the front yard, which limits the placement of the residence on the property. The eastern neighbor encroaches on the east side of the property with a canopy carport and a retaining wall, which limits the developable area on the site. The home is appropriately proposed for the center of the property, allowing enough space for parking in the front along Lakeview Drive.  Given the Applicant’s desire to build a home in on this residential property, area variances are necessary and were not self-created.

	Mrs. Grosso said the house was designed in the center of the property due to the encroachment of the parcel by the neighbor.  She asked if the neighbor had not encroached over the property line would the landowners have moved the dwelling location farther away from Shorehaven Civic Association.  Furthermore, is there any private legal action being consider for the neighbor’s encroachment?
	Ms. Spillane Esq. said the applicant on numerous occasions has been in contact with the building department relating to the neighbors encroachment on their parcel.  The landowners are seeking legal actions through the Court system on the encroachment issues.  She does not know the status of said legal actions.  
	Mr. Lapine said there are several factors that are ongoing, besides the encroachment issues on this parcel.  The neighbor has installed drainage pipes that are allowing discharge runoff onto Wallace’s parcel.  At this time the Wallace’s have not sought to block those discharge pipes.   The landowners plan is to plant landscape screening blocking the view of the neighbors.  
	Mrs. Grosso said the endorsement letter from Shorehaven Civic Associates is appreciated as it clearly explains the proposed stormwater infrastructure plan that will result in improvements to beach number three (3).
	Mr. Lapine said not only will the placement of the proposed dwelling and associated stormwater features aid in reducing the on-site erosion being experienced on the  Shorehaven Civic Association property but it is proposed to capture stormwater and redirect towards the rear of the Wallace property.   The stormwater infrastructure will treat the runoff before it flows into Whaley Lake. 
	Mrs. Grosso said the proposed dwelling is two stories.  She asked if the height of the residence will be 24 feet.  This proposed building height is estimated as the same height of the neighbor’s home. 
	Mr. Lapine said the proposed dwelling is 29 feet in height, which includes a basement, constructed into grade,   first floor, and second level master bedroom with vaulted ceilings and a bathroom.   
	Mrs. Knox asked about the legal status of the encroachment issues with the neighbors.
	Mr. Wallace Esq.  said there is an ongoing unrelated litigation matter that has no consideration for this board.  His preference is not to publicly discuss the merits of the litigation matter with the neighbor.   
	Mrs. Knox responded in terms of those encroachment portions with the neighbor should the Board be reviewing the overall plan and not the encroachments issues as part of the application.   
	Mr. Wallace Esq. said the Board can take into consideration as to why the structure had to be placed in the proposed location.  If the Board reviews the site map it is self-explanatory.
	Mr. Harnes Esq asked when you say it’s unrelated, is the encroachment an issue in the litigation, or not part of it at all. 
	Mr. Wallace Esq said the encroachment issue is an ongoing situation to be dealt with in Court.  They cannot get around the encroachment issues, and that is why the proposed dwelling has been placed in a center location of the lot.  It’s an ongoing situation that they have to unfortunately deal with. 
	Chairwoman Miller said she went through Dutchess County Parcel access to find out neighboring homes along the lake that are on similar sized lots and included the year they were built.  The largest dwelling square footage maximum is estimated at 1,200 square feet.  She said that the applicant is requesting a 2,200 square foot home.
	Mr. Lapine said this property is in the R-1 Zoning District. The R-1 Zoning District and associated building requirements for this property are based on a lot size of 1 acre, whereas the site comprises only 0.24 acres. As a result, the minimum lot area and frontage requirements are pre-existing, non-conforming, and it is nearly impossible to conform to the other associated bulk requirements to build a residence on this property
	Chairwoman Miller said the lots and square footage she reviewed are not one acre lots.  
	Mr. Lapine asked what are these lots frontage and widths that you were reviewing.  Chairwoman Miller said they are all essential similar in land size.  The former Glloyd Motel parcel, which was demolished and then rebuilt to a new home is 2,100 square foot with a double lot size.   
	Mrs. Grosso clarified for the record, what would the basement be used for.
	Mr. Lapine responded that the basement will house all the utilities.
	Mr. Wallace Esq. said the house is 35’ x 60’ with a 10 foot deck.  The proposed dwelling square footage is actually 1,750 square feet. 
	Chairwoman Miller said the house has 4 bathrooms, two bedrooms and two dens.
	Mr. Wallace Esq. said they are proposing two bedrooms, one master bedroom with vaulted ceilings, with a total of 3.5 bathroom.   
	Chairwoman asked during construction if rock is hit, what the plan to remove the rock material is.  Would the applicant blast or rock hammering.
	Mr. Lapine said due to the proximity to the neighbor dwellings, they could not blast.  If need be, rock hammering would take place as part of the sites construction.  The foundation will be pinned to rock.  
 
	Chairwoman Miller opened the meeting to the Public. 
	Chairwoman Miller read the Shorehaven Civic Association letter dated August 20, 2024 into the records. 
 
Trish Mcloughlin 72 Lakeview Drive neighbor spoke.  Mrs. Mcloughlin said she has Lake Frontage property on Whaley Lake.  She did not plan on speaking this evening.   Nonetheless she wanted to clarify for the record in her profession, she is a certified real estate appraiser.  She wanted the Board to understand that Dutchess County Parcel Access information is inaccurate residential, relating to dwellings square footage on this site.  A homme consisting of 1,750 square foot footprint is more in keeping with Whaley Lake community.   The bathroom count does not matter.  Dutchess County Board of Health approvals for a sanitary sewer disposal system is based upon the bedroom counts.
Mr. Harnes Esq. clarified for the record if Mrs. Mcloughlin is saying if Chairwoman Miller or Dutchess county Parcel access square footage are incorrect.

Donna Cuddihy 6 Lakeview Drive neighbor spoke.   Mrs. Cuddihy said they are the neighboring landowners that are in litigation with the Wallace family.   She explained the retaining wall does contain some piping, the wall has been in place for 38 years.  She stated for the record that no stormwater run-off is coming out of those drainage pipes.   As far as the lake frontage, she then presented a photo of little ducks that live on Wallace’s property shoreline.  The construction of a new home will destroy the land used for the wildlife to live such as the ducks, squirrels, bald eagles and other animals.   She has lived here for 38 years, therefore, the encroachment issue allows her imminent domain to the property as adverse possession.  That is why they hired an attorney.  Furthermore, she presented an illustrated photo taken from Dutchess County Parcel Access that she felt illustrates no encroachment on Wallace’s property.   Over a year ago Dutchess Land Conservancy offered them to purchase the Wallace’s property for $150,000.00.  They did not purchase the property, as Mrs. Cuddihy said they did not want to spend $150,000.00.   Nevertheless, the Wallace family did purchase the property, dirt cheap for 150,000.00.   She informed the Board that she is not granting an area variance to the Wallace’s family that adjoins her property.  
	Mr. Lapine explained for the record, that the Wallace’s property survey was prepared by a licensed certified land surveyor.  The survey illustrates the encroachment on Wallace’s parcel. 

Mr. Christopher Orosz, 16 Lakeview Drive neighbor spoke.  He began by saying its going to be a hardship to construct a dwelling on this property.  The rock formation were formed by glaciers deposit that came through 20,000 years ago.  This deposit of rocks formed the landscape.   He then asked the Board if he could present a video of the bald eagles on Whaley Lake.  The neighborhood does not want to disturb the bald eagles.
	The Board acknowledge bald eagles live along areas of Whaley Lake. 
	Mr. Wallace Esq said he wanted to clarify for the records, that the home on the site map is 35’ x 60’ with an additional 10 feet deck.  He would be willing to reduce the dwelling footprint to 35’ x 55’ with a 5 foot deck.
[bookmark: _GoBack]	Chairwoman Miller said so it’s really 70 feet in length? 

Mr. Vladislav Scherbich 7 Lakeview Drive neighbor spoke.  He lives across the road from the property.  Therefore, he wanted to understand what will happen to his Lake view.  He does not have direct access to the lake and relied on walking through the Wallace property or beach number 3 to reach the lake. What impact will rock hammering have on beach number 3.  Additionally, he asked if the Wallace family would have their own parking spaces. 
	Chairwoman Miller said the applicant will have to submit an environmental permit which includes soil and erosion plans that would be reviewed by the Towns Environmental Director and or Town Engineer for approvals prior to any site work commencing.
	Ms. Spillane Esq. said all site work will be contained to the landowner’s property. They are not allowed to perform any site work on Shorehaven Civic Association beach number 3 parcel. 
	Mr. Lapine explained that the Wallace family have designed the lot to include designated parking spaces in front of their residence the proposed home height is 29 feet.   He presented the site map to illustrate several key factors, the residence is being constructed into grade, and the elevation plans showing Wallace’s and Mr. Scherbich dwellings.  The Code of the Town of Pawling allows for 35 foot height, the applicant is building at 29 feet in height.  Therefore the Wallace family meets the bulk regulations for the code of the Town of Pawling.  
	Chairwoman Miller said d the applicant is not seeking a height area variance. 
	Mrs. Knox asked if any additional letters or comments were received on this application.
	Mrs. Daley said no further comments or letter were received other than Shorehaven Civic Association.

	There were no additional comments from the Public.
	Chairwoman Miller closed the Public Hearing.

Chairwoman Miller said the Zoning Board of Appeals, in making its determination, shall take into consideration the five factors the Board must weigh against the detriment to the health, safety, and welfare of the neighborhood or community.     
 Chairwoman Miller read the first factor, whether an undesirable change will be produced to the character of the neighborhood or a detriment to nearby properties will be created by the granting of the area variance?
Mrs. Grosso said there is no detriment to the neighborhood.  The Town consultants will review any environmental impact related to construction prior to the issuance of environmental and building permits. The environmental review is not under the preview of the Zoning Board of Appeals. The neighboring house is 24 feet in height and the proposed dwelling is 29 feet in height from grade level.   The proposed house will not change the neighborhood. Several large trees will be removed, that potential could improve the view from across the street. Additionally, Shorehaven Civic Association endorses the area variance as it will benefit from the stormwater infrastructure to enhance beach number 3. 
	Mrs. Knox concurred. 
	Mr. Harnes Esq. said he has personal views on the overall character of the Whaley Lake neighborhood.  These points are geared towards zoning changes opposed to individual area variance.  It is a self-perpetuating argument that one, two, three etc. houses will not change the neighborhood.  At some point all these new builds, renovation to enlarge pre-existing homes will affect Whaley Lake as a whole community. He is not suggesting that this area variance will change the character of the neighborhood. Nonetheless, the entire Whaley lake area growth should be reviewed under zoning.  He concurs with Mrs. Grosso. 
	Chairwoman Miller said Whaley Lake residences have changed over time from seasonal to full time living.  As part of this application, the Board research found out that it is common practices that a parcel of land dedicated to Dutchess County Land Conservancy that does not come with a financial trust can be sold, even though other individuals feel the land cannot be sold.

	Chairwoman Miller read the second factor, whether the benefit sought by the applicant can be achieved by some method feasible for the applicant to pursue, other than the granting of an area variance?
	Mrs. Grosso said the parcel is steep, therefore, it requires accurate positioning of the proposed dwelling. The cost of construction will be an expensive project.  Dutchess County Board of Health approval for the sanitary sewer disposal system does play a factor as to where the residence has to be placed.  She did feel a reduction in the residence length is a kind gesture, the dwelling has to be constructed in a specific way due to the steep lot. 
	Chairwoman Miller said the length does not concern her as much as the width of the lot.
	Mrs. Knox, Mr. Harnes Esq concurred.
	Chairwoman Miller read the third factor, is the variance substantial?
	Mrs. Grosso said the variance is not substantial.  Comparatively the proposed residence is in keeping with the neighborhood. 
	Mr. Harnes Esq. said whether or not it is similar to other residence, he felt the area variance is substantial.  The applicant is seeking 16.7% coverage opposed to bulk regulation allowable coverage of 10%.  The Board has considered lesser variances substantial.  He appreciates the offer from Mr. Wallace to reduce the residence size. 
	Chairwoman Miller said numbers do not make a variance substantial.  The property is located in the Whaley Lake Dam District, which according to the Code of the Town of Pawling allows for a side yard reduction, which results in a more substantial variance.  
	Chairwoman Miller read the fourth factor, will there be an adverse effect or impact on physical or environmental conditions in the neighborhood or district?
	Mrs. Grosso said the Land was owned by Dutchess County Land Conservancy.  It was interesting to learn that not all lots held by DCLC can be sold.  She does have concerns about wildlife habitat and removal of large trees. The lot is a residential building lot therefore, it is allowed to be built upon. The issue is whether or not the area variances are required. 
	Ms. Spillane said a Zoning Board of Appeals can mitigate environmental to the extent feasible.  If the variance themselves are causing environmental concerns. These area variance are not causing any environmental issue.  This is a lot that can be built upon. 
	Mr. Lapine said the large trees that were discussed are located on the Shorehaven Civic Association parcel.  
	Chairwoman Miller read the fifth factor, whether the alleged difficulty was self-created, which consideration shall be relevant to the decision of the Board of Appeals, but shall not necessarily preclude the granting of the area variance?
           Chairwoman Miller said the lot is a residential building lot.  She understands some neighbors will not be happy that a new residence will be constructed.  The environmental portion of construction will be reviewed by the Town consultants. 
	Mrs. Grosso said the alleged difficulty was self-created.  The landowners purchased a pre-existing small parcel and seeks to construct a residence.
	Chairwoman Miller said she is having difficulty with the residence size. She asked if the applicant would consider any other options for a size reduction.
	Mr. Wallace Esq. offered a reduction in the dwelling size to 35’ x 55’ with a five foot deck.  
Motion by Mrs. Grosso to grant Craig and Leah Wallace, an area variance for 
		§215-16 Bulk Regulation in a R-1 Zoning District for a rear yard setback 50 feet is required, 64.4 	feet is 	available, a variance of 5.6 feet is granted.
 		The maximum allowable building coverage is 10%, the total proposed lot coverage is 16.7 %, a 		variance of 6.7 % is granted. 
            Second by Mrs. Knox.  Chairwoman Miller asked for discussion. 
 All were in favor and the Motion carried. 
Motion by Mrs. Grosso to grant Craig and Leah Wallace, an area variance for:
 	 §215-33.E Whaley Lake Dam District- where a minimum side yard setback of no less than 8 feet 	on one side       and a total of both side yards is no less than 20 feet.  
		The one side yard setback for the house is 8 feet, 15.6 feet is available and a variance of 2.7 feet is granted.        Minimum both sides setback is 20 feet, 17.3 feet is available and a variance of 2.7 feet is 	granted.
          Second by Mrs. Knox.  Chairwoman Miller asked for discussion.    
           Mr. Harnes Esq said there is mitigating factors that lessen the impacts as to the reason these area 	variances can be granted.  The factors are as follows: 
· The adjoining property is vacant land owned by Shorehaven Civic Association.
· The applicant has proposed to perform, pay  and maintain the site improvements to Shorehaven Civic Association storm water infrastructure collection system,        
	              Role call: 
    	Helen Grosso aye.  	       John F. Harnes aye.    Fredrik Palm, excused.
                Margaux Miller, nay.          Allison Knox aye.
Motion by Mrs. Grosso to grant Craig and Leah Wallace, an area variance for:
  §215-52. F., The required Code of the Town of Pawling Expiration of an Appeal, unless otherwise specified by   the Zoning Board of Appeals, a decision on any appeal shall expire if the applicant fails to commence and substantially complete work related to the 	decisions within two (2) year of the date of such decision.    
· An as built is required to be submitted to the building department prior to receipt of the Certificate of Occupancy. 
Second by Mrs. Knox.  Chairwoman Miller asked for discussion. 
All were in favor and the Motion carried. 

 MINUTES: 

	Motion by Mr. Harnes Esq to approve the Minutes of June 28, 2024 as read.
	Second by Mrs. Grosso. Chairman Miller asked for discussion.
	All were in favor and the Motion carried. 

 NEW BUSINESS 

	No new business was discussed this evening. 

  ADJOURNMENT 

     	 On a Motion by Mrs. Knox and seconded by Mr. Harnes Esq., to adjourn the meeting at 8:30 p.m.  All were in favor and the Motion carried.

                                                                                    Respectfully submitted,
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	                                                                            JoAnne Daley
                                                                                                                          Recording Secretary
non-approved minutes
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